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the phrase, taking the words in the early common-law meaning, then 
the person (engaged in interstate commerce) who sold out his business 
and agreed not to compete with his vendee was intended by Congress to 
be treated as a criminal; likewise, of every person (engaged in interstate 
commerce) who entered into any contract calling for his exclusive serv- 
ices; likewise, of the members of a labor union (engaged in interstate 
commerce) who agreed between themselves not to work more than a 
specified number of hours a day. It would be easy to multiply examples 
which make it seem very unreasonable to suppose that Congress used the 
phrase in the early common-law meaning. 

This is made even plainer if we consider the closely associated question 
of the interpretation of the word "monopolize." A monopoly, as that 
word was used in the early common law, meant an exclusive control of 
some branch of trade through royal grant. In 1890, the only things in 
the United States analogous to monopolies in this sense were patents 
and copyrights. Congress did not intend to treat as criminals persons 
(engaged in interstate commerce) who controlled patented or copy- 
righted articles. This word was used with a sinister connotation, — to 
indicate acquiring control of some part of interstate commerce by im- 
proper means. As indisputably "monopolizing" is not used in its early 
common-law meaning, but is used with a sinister connotation, it is rea- 
sonable to suppose that Congress may have used the phrase "in restraint 
of trade" with a sinister connotation, and not in its early common-law 
meaning. 

On this construction of the statute — which, by reason of these con- 
siderations, seems to be plainly the proper construction — it becomes 
the duty of the court to examine the facts of each case, and to determine 
whether the acts alleged to be "in restraint of trade" are to the detri- 
ment of trade. This is precisely the manner in which the court ap- 
proached the problem in the principal case. 

The court, however, used one sentence which may come back to give 
trouble. "The true test of legality," it said, "is whether the restraint 
imposed is such as merely regulates and perhaps thereby promotes 
competition or whether it is such as may suppress or even destroy 
competition." The Anti-Trust Act condemns acts which are in restraint 
of "trade," not acts which are in restraint of "competition." The 
thought that "competition is the life of trade" has received such wide 
acceptance that, it is submitted, the court might wisely adopt a secon- 
dary rule, for the construction of the Anti-Trust Act, to the effect that 
acts which limit the freedom of competition (including internal compe- 
tition) shall be treated as, prima facie, acts which are to the detriment 
of trade. But a cessation of competition may conceivably be to the 
advantage of trade, — may make for more trade rather than less trade, 
and may produce this beneficial result without the infliction of hardship 
upon anyone. 

Proximate Cause. — Negligent Omission of Duty as Inter- 
vening Act. — The question of proximate causation is often so compli- 
cated with questions of negligence and of "last clear chance" as to be 
difficult of solution without careful analysis. The general legal principles 
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governing proximity of causation are neither complex nor difficult. 
Proximity and remoteness are terms conditioned upon distance in the 
"propulsion of cause on cause" 1 rather than upon distance in time or 
space. If between a given cause and a given result no new cause comes 
in to influence the action of the former cause the result must of course 
be proximate; that is, a direct result is always proximate. 2 If however a 
second cause intervenes to combine with the first cause, and thus to 
change its course and affect the nature of the result, the second cause 
must in some way be so related to the first, linked up with it, as to make 
the first cause responsible for the interference of the second cause with 
the nature of the result. This relation of the two causes may be estab- 
lished by showing that the second cause was actually brought into action 
by the first; as for instance by inviting the action of the second cause, 3 or 
by calling it into existence as a defense against the action of the first 
cause, or against its further consequences. 4 Thus, the publisher of a 
newspaper is responsible for a purchase by a reader of the paper of 
goods he advertises, since he advises it; 5 one who unlawfully attacks 
another is responsible for the effect of an act in self-defense; 6 and one 
who sets a fire is a proximate cause of injury incurred in the effort to 
extinguish it. 7 On this ground, too, one who inflicts a physical injury 
is a proximate cause of an injury inflicted by a surgeon in the effort to 
cure. 8 Another and more frequent way in which the relation between 
the two causes may be established is by showing that the first cause 
created an appreciable risk of concurrence with the second cause. This 
is usually expressed by the common phrase that the intervention of the 
second cause must be foreseeable; 9 though there are cases where the 
foreseeability of the second cause is not of itself enough to make the 
first cause a proximate cause of the result. 10 

That a failure to perform a legal duty may constitute a cause equally 
with a positive act is clear; 11 and it may therefore be a second cause 
cooperating with a positive act or another failure of duty to bring about 
a result. 12 It seems, however, that a failure to act can never so influence 
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the course of events set up by a prior cause as to make the latter remote 
from the result of it. 13 The one subject to the duty ought to act, and 
thereby put an end to the force started by the original actor, or so 
deflect the force as to prevent the injurious result. By failing to act 
and to intervene in the course of events, he allows the force of the 
original actor to continue unchecked and undeflected until it directly 
results in the injury complained of. The failure to act, instead of in- 
terfering with the operation of the original force, has wrongly failed to 
do so. 

A recent case in the Supreme Court of the United States, Union Pacific 
Railroad Co. v. Hadley, 38 Sup. Ct. 318, brings out this point very neatly. 
A brakeman, injured by a rear-end collision, had neglected his duty of 
going back to signal the following train. It was held that the negligence 
of the company in running the following train was a proximate cause of 
the injury, and the brakeman was allowed to recover upon the Federal 
Employer's Liability Act. This decision, in view of the considerations 
stated above, seems to be thoroughly sound even though, as Mr. 
Justice Holmes pointed out, the negligence of the brakeman should be 
deemed "the logical last." 

It is to be noticed that in such a case, in spite of the fact that the de- 
fendant is a proximate cause of the result, an individual plaintiff who has 
neglected to act as he should do is usually barred from recovery because 
of his own contributory negligence or because the consequence in ques- 
tion was avoidable. In the case under discussion the plaintiff would be 
barred from recovery if the Employers' Liability Act had not abolished 
the defense of contributory negligence. 



The Virginia-West Virginia Debt Controversy. — The Supreme 
Court has left open a point of exceptional interest in holding over for 
reargument the rule requiring West Virginia to show cause why in 
default of payment of the judgment in favor of Virginia an order should 
not be entered directing the levy of a tax by the legislature, and a motion 
by West Virginia to dismiss the rule. 1 The decision by the chief justice 
points out that Congress as required by the Constitution ratified the 
agreement by which West Virginia assumed its proportional share of the 
debt of Virginia and indicates his opinion that under the doctrine of 
McCidloch v. Maryland 2 Congress has the power to enforce its perform- 
ance. But in the absence of congressional action has the Supreme 
Court power to mandamus the legislature of West Virginia to levy a 
tax to pay its obligation? The argument in the affirmative suggested 
by the court, is that the grant to the judicial power of jurisdiction to 
determine controversies between two or more states must have been 
an effectual grant, and that the power to pronounce judgment must 
include the power to enforce the judgment. But such reasoning though 
persuasive is not conclusive. Words have no absolute meaning, but 
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